#79 9/15/77
Memorandum 77-60

Subject: Study 79 - Parol Evidence Rule (Comments on Tentative Recom—
mendation)

Background
The Commission in July distributed for comment its tentative

recommendation relating to the parol evidence rule. A copy of the ten~-
tative recommendation is attached to this memorandum. The tentative
recommendation adopts the UCC formulation of the parol evidence rule,
which 1s close to existing California case law.

We have received a2 handful of comments on the tentative recoumen-—
dation attached as exhibits to this memorandum. The purpose of this
memorandum is to analyze the comments with the objective of making any
necessary changes in the recommendation so it can be printed and sub-

micted to the Legislature,

General Reaction

The general reaction to the tentative recommendation was mixed.
There was general agreement that some statutory clarification of the
parol evidence rule would be desirable, but there was no general consen-
sus that the statutory clarification tentatively recommended by the
Commission is desirable, Three persons felt that the Commission's
proposal, based on the UCC, is scund. See Exhiblts 3 (Scolnik--green),
4 (Wolford--buff), and 7 (Siemer--white). One person felt that the UCC
might not be appropriate for contracts generally. See Exhibit 5 {Orlan-
ski-—blue). One person felt that the parties should be able to ex-
pressly agree that parol evidence could not be used to Interpret their
contract. Exhibit & {(Zack--gold). And two persons expressed the view
that the parol evidence rule should be strengthened. See Exhibits 1
(Kipperman--pink) and 2 (Gottfried--yellow).

The staff does not believe that strengthening the parol evidence
rule is a viable alternative. The history of the parol evidence rule,
and the reason for the innumerable exceptions to the rule, is the
struggle to avold the harshness and injustice caused by strict appli-
cation of the rule. It is clear that the courts will strive if at all
possible to effectuate the intent of the parties; strengthening the

parol evidence rule would be a jurisprudential step backwards.
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Whether it 1s appropriate to use the UCC provision (which 1s de-
signed to cover only sales of goods) for contracts generally, is of
course subject to debate. We will debate the subject later in this
memorandum in connection with particglar aspects of the tentative
recommendation and the problems railsed concerning them. Likewise, the
question whether the parties should be permitted voluntarily to exclude

parol evidence will be discussed later,

Preliminary Part

The preliminary part of the recommendation is criticised by Kipper-
man {Exhibit l--pink) and Orlanski (Exhibit 5--blue) for stating that
the statutes should codify existing case law and then turning around and
basing the statutes on the Uniform Commercial Code., In fact, there is
no inconsistency here since the Uniform Commercial Code is quite close
to exlsting case law. The staff suggests that this Interrelatlonship be

made more clear by revising the preliminary part to read:

Because the parol evidence provisions of the Uniform Com-

mercial Code are substantially the same ag existing California case

law concerning the parcol evidence rule,—l-lE the Commission further

recommends that the Uniform Commercial Code serve as the basls for
the statutory restatement of the parol evidence rule.
1la. See discussion in text at footnotes 13-15, infra.

Civil Code Sections 1625 and 163%
Both Scolnik (Exhibit 3--green) and Judge Zack (Exhibit 6--gold)

feel that statements of the parol evidence rule should not appear in
varicus places in the codes, but should appear only in one place. The
staff is sympathetic to this position, but it is not easy to implement.
The Uniform Commercial Code version of the parol evidence rule, for
example, is part of a uniform act and relates only to contracts for sale
of goods. It could be repealed and the general statement of the parol
evidence rule relied upon, but the UCC provision would have to be
replaced by a reference to the general law. The staff does not believe

this would be an improvement.



Code of Civil Procedure Section 1856 is the basic statement of the
parol evidence rule for contracts generally, as well as for deeds and
wills. The staff believes that its present placement in the Code of
Civil Procedure among the general principles of evidence (which include
other rules of construction for statutes and written instruments} is as
good as any.

Civil Code Section 1625 1s a less developed statement of the parol
evidence rule that 1s placed among the general Civil Code provisions re-
lating to the manner of creating contracts. Since the development of
the parol evidence rule has cccurred under Code of Civil Procedure Sec-
tion 1856 rather than under Civil Code Section 1625, the staff believes
that Section 1625 could be repealed without loss of substance and with-
out the need to cross-refer to Section 1856.

Civil Code Sectien 1639 provides the general principle of contract
interpretation that the intention of the parties is to be ascertained
from the writing alone, if possible; the provision thus impacts only
incidentally on the parcl evidence rule and should not be repealed. It
1s located among the other principles of contract interpretation, and
hence should not be relocated. Judge Zack points out that the reference
to the Uniform Commercial Code in the Comment to Sectlon 1639 raises the
implication that Section 1639 does not apply to Commercial Code trans-
actlons, hence language should be added to the section to make clear
that it does. The question whether Section 1639 applies to contracts
governed by the Commercial Code is, so far as the staff has been able to
ascertain, an unresolved question., Rather than make clear in the stat-
ute that the section does apply to Commercial Code transactions, the
staff suggests that we simply delete the offending language from the

Comment .

Code of Civil Procedure Section 1856
Section 1856 of the Code of Civil Procedure is the primary state-

ment of the parol evidence rule, and accordingly received the most ex-
tensive comment. The analysis of the comments will be by subdivisions

of the section,
Subdivision (2). Subdivison (a) is the traditional formulation of

the parol evidence rule, There were no comments directed to subdivision

{a).



Subdivision (b}(1)}-(2). These provisions enact the course of

dealing, usage of trade, and course of performance exceptions to the
parol evidence rule in language berrowed from the Uniform Commercial
Code. Application of these exceptions to non-Commercial Code trans-
actions is questioned by Kipperman (Exhibit l1--pink)} and Orlanski (Ex-
hibit 5--blue); they suggest that supplementing the terms of a contract
by course of dealing, usage of trade, and course of performance is
appropriate only in the context of merchants dealing in sales of goods.
The staff believes that this is not a sound position. The California
courts have used course of dealing, usage of trade, and course of per-
formance for many years in both sales and nonsales contracts to explain
or supplement the terms of the contracts. The preliminary part of the
recommendation at footnote 15 refers to a discussion of the law by
Witkin; for nonbellevers, we could add a reference to the discussion in

the Continuing Education of the Bar Commercial Law text:

Course of dealing, usape of trade, and course of performance
have been used as ailds to interpretation by the California courts.
See discussions in 1 California Commercial Law §§ 7.37-7.41 (C.E.B.
1966); 1 B. Witkin, Summary of California Law, Contracts §§ 527,
534, 4535-56 (8Bth ed. 1973).

A copy of the C.E.B. discussion i1s appended as Exhibit 8 (pink). It
might also help to state in the Comment that subdivision (B)(1)-(2) to

a certain extent codifies prior law:
Subdivision (b)(1}-{(2} codifies prior case law. See discussion in
1 California Commercial Law §§ 7.37-741 (Cal. Cont. Ed. Bar 1966):

1 B. Witkin, Summary of California Law, Contracts §§ 527, 534 at
449-50, 455-36 (8th ed. 1973},

Subdivision (b){3). The focus of objections to the tentative

recommendation was the provision that would admit evidence of consistent
additional terms unless the court determines the terms are such that,
"if agreed upon, they would certainly have been included in the writ-
ing." This language codifies a Uniform Commercial Code Official Comment
that was used by the court in Masterson v. Sine, 68 Cal.2d 222, 228-29,
436 P.2d 561, _ , 65 Cal. Rptr. 545,  (1968).



Orlanski (Exhibit 5--blue) takes the position that the UCC test has
been rejected in subsequent cases in favor of the Restatement of Con-
tracts test, which permits proof of a collateral agreement if it 'is
such an agreement as might naturally be made as a separate agreement by
parties situated as were the parties to the written contract." While
Orlanski 1s correct in stating that some subsequent cases have not
applied the UCC test, he ignores the numerous cases that have applied
the test. See, e.g., Brawthen v. H. & R. Block, Inc., 28 Cal. App. 3d
131, 139, 104 Cal. BRptr. 486, _ (1972); Birsner v. Bolles, 20 Cal.
App.3d 635, 638, 97 Cal. Rptr. 846,  (1971). In 1light of Orlanski's
comments, the staff believes that the preliminary part of the recom-
mendation should state that, while cases have enunciated both the Re-
statement and the UCC test, the recommendation selects the UCC test for

purposes of uniformity:

The Uniform Commercial Code parel evidence rule differs from
existing general contract law in a2 few aspects. The Uniform Com-
mercial Code precludes evidence of consistent additional terms to
explain or supplement the writing if the court determines that the
additional terms are such that, if agreed upon, they would cer-

tainly have been included in the writing.l3a

13a. Uniform Commercial Cede Section 2202, 0Official Comment 3.
While California cases have adopted the Uniform Commercial
Code rule, they have also enunciated an alternate rule of
admissibility based on the Restatement of Contracts. See,
e.g., Masterson v. Sine, 68 Cal.2d 222, 228-29, 436 P.2d 561,
564-65, 65 Cal. Rptr. 545, 54B8-49 (1968) (stating both UCC and
Restatement tests):; Birsner v, Bolles, 637-38, 97 Cal. Rptr.
846,  (1971) (applying both UCC and Restatement tests).
For purposes of uniformity with the Uniform Commerclal Code,
the Commission recommends codification only of the Uniform
Commercial Code rule.

Similar language should go in the Comment to subdivision (b)(3).

One commentator believes the UCC test "is an entirely unnecessary
provision which will leave the court with virtually unfettered dis-
cretion and no parol evidence rule at all." (Kipperman--Exhibit 1-—-
pink.} While there is some merit to the point that subdivision (b){3)

gives the trial court fairly broad discretion to admit parol evidence,
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it is not true that the subdivision emasculates the parol evidence rule.
Subdivision (a) still remains to preclude extrinsic evidence that
contradicts the terms of the agreement:; subdivision (b){3) is limited

to admissibility of extrinsic evidence of consistent additional terms to

explain or supplement the agreement.

Judge Zack sees a different evil in subdivision (b)}{3)--"1t will
lead te uncertainty and additional appeals.” (Exhibit é--gold). It was
for just the opposite reason that the Commission included in subdivision
(b} (3) authority for the court to preclude evidence of additional terms
if it determines that the terms, if agreed upon, would certainly have
been included in the writing. The purpose of this provision is to
provide the court with a clear objective test as an alternative to the
subjective test that the parties "intended' the writing as a complete
and exclusive statement of the terms of the agreement. Judge Zack may
be right that subdivision (b)(3) as drafted will give rise to appeals,
but the staff believes that application of the standard is within the
discretion of the trial court, whose judgment will prevail.

Judge Zack recommends that subdivision (b){3) be replaced by a
provision to the effect that evidence of consistent additional terms may

be recelved unless the court finds that "the parties have expressly

provided that the terms of the instrument are final and complete terms

governing the transaction." The test proposed by Judge Zack, while ob-
jective and providing certainty, the staff believes is unduly restric-
tive. There will without doubt be many cases where the contract con-
tains a bollerplate statement that the written contract is the complete
and exclusive embodiment of all terms of the agreement, while in fact
the parties did not intend it as exclusive and had a collateral agree-
ment. Conversely, there will he other cases where the parties intended
that the written coutract be complete and exclusive, but neglected to
put in the boilerplate to make it so.

On balance, the staff belleves that the best test for admissibility
of consistent additional terms is that they are admissible unless the
court determines that the writing is intended as a complete and exclu-

sive statement of the terms of the agreement. This 1s embodied in the

first part of subdivision (b)(3). The provision that the court might



exclude consistent additional terms if it determines that they would
certainly have been included in the writing if agreed upon, the staff
believes is helpful. The staff feels it should be kept unless it be-
comes clear that it will create too many problems.

Subdivision {c). Scolnik (Exhibit 3~-green) questions whether the

terms ''mistake" and "imperfection" in subdivision (¢} are redundant.

The cases indicate that 'mistake" refers to an inadvertent failure of
the written instrument to contain terms actually agreed to by the
parties. The staff has not been able to discover cases relating to
"imperfection," but assumes that the reference is to typographical
errors, reproduction defects, and the like. The staff sees no great
confusion caused by the reference to imperfection, hence is not particu-
larly sympathetic to clarifying or deleting the reference.

Scolnick alsoc would like to see a more precise delineation of the
distinction between “"mistake or imperfection” in subdiwvision {c) and
“"explain" in subdivision (b). The reference to explanation relates to
ambigulty, uncertainty, conflict, and the like in the terms of the
writing. The staff believes that this 1s c¢lear from the words them-
selves, and requires no further delineation, which could only cause
problems.

Subdivision (e)}. Both Scolnik (Exhibit 3--green) and Judge Zack

{Exhibit 6--gold) point out that the reference in subdivision (e) to
"i{llegality or fraud"” is superfluous inm light of the general reference
in subdivision (d)} to "valldity" of the agreement. While this point has
some merit, there are cases of fraud and illegality which do not involve
invalidity of the contract. For example, fraud in inception results in
a void contract, but fraud in inducement results only in a voidable
contract. Moreover, some cases have Involved fraud only as to a par-
ticular asgpect of a contract, thus serving as a basis for reformation
rather than for invalidity. Likewlse, illegality in a contract may be
partial, hence severable. See generally 1 B. Witkin, Summary of Cali-
fornia Law, Contracts §§ 321-322, 342-343 (8th ed. 1973}. For these
reasons, the staff believes it would not be wise to repeal the "ille-
gality og fraud” provision of subdivision (e) in reliance on the general

"validity" provision of subdivision (d).



Subdivision (f). Subdivision (f) continues an existing provision

making the parel evidence rule applicable to wills and deeds as well as
contracts between the parties. Judge Zack (Exhibit 6--gold) raises the
question of the interrelation between Section 1856 and Section 105 of
the Probate Code, which precludes evidence of prior oral declarations by
the testator. The interrelation is that the general rules of Section
1856 are subject to the specific rule of Section 105, as indicated in
Estate of Russell, 69 Cal.2d 200, 212, 444 P.2d 353, _ , 70 Cal. Rptr.
561,  (1968):

As we have explained, what is here involved Is a general
principle of interpretation eof written instruments, applicable to
wills as well as to deeds and contracts. Even when the answer to
the problem of interpretation is different for different kinds of
written instruments, ‘'it appears in all cases as a variation from

some general doctrine." (9 Wigmore, op. cit. supra, § 2401, p.7)

Under the application of this general principle in the field of
wills, extrinsic evidence of the circumstances under which a will
1s made (except evidence expressly excluded by statute)18 may be
considered by the court in ascertaining what the testator meant by

the words used 1in the will.

I18. As for example, under section 105 (see fu. 9, ante) which
specifically excludes ''the oral declarations of the testator
as to his dintentions.” This opinion does not disturb the
statutory proseription agalnst the use of such evidence.

Judge Zack suggests that Section 105 ought at least to be referenced in
the Comment to Section 1856. The staff has no objection to adding the
following language to the Comment:
Subdivision (f) makes this section applicable to wills and
deeds; this application Is subject to express statutory provisions
limiting extrinsic evidence. See, e.g., Probate Code Section 105

(excluding oral declarations of testator); Estate of Russell, 6%
Cal.2d 200, 212, 444 P.2d 353, , 70 Cal. Rptr. 5361, (1968).

Principles of Interpretation

Judge Zack (Exhibit 6--gold) suggests that the rule of Pacific Gas
& Electric Co. v. G. W. Thomas Drayape & Rigging Co., Inc., 69 Cal.2d



33, 442 P.2d 641, 69 Cal. Rptr. 561 (1968), be codified. The P.G.& E.
case states that the test of admissibility of extrinsic evidence to ex-
plain the meaning of a written instrument is not whether it appears to
the trial judge to be plain and unambiguous on its face, but whether the
extrinsic evidence is relevant to prove a meaning to which the instru-
ment's wording is reasonably susceptible. This test is not really an
aspect of the parol evidence rule, but rather goes to the related matter
of contract interpretation.

The staff would be reluctant to begin codifying principles of con-
tract interpretation, unless there is something in the parol evidence
provisions that impliedly repeals the principles. Judge Zack sees a
potential problem here in that the statute authorizes introduction of
evidence to explain or interpret, without limitation. The staff does
not believe this is a serious problem. The Comment already refers to
the P.G.& E. case; the staff proposes to add the following language to
the Comment:

Nothing in this sectlon is intended to affect the rule of

Pacific Gas & Electric Co. v. G. W. Thomas Drayage & Rigping Co.,

Inc., supra, that the test of admissibility of extrinsic evidence

to explain or interpret the meaning of a written instrument is

whether the offered evidence is relevant to prove a meaning to
which the language of the instrument 1s reascnably susceptlble.

Avoidance of Farol Evidence Rule by Mutual Consent

Judge Zack (Exhibit 6--gold) suggests that the parties should be
able to avold the intricacles and uncertainties of the parol evidence
rule by agreeing in their contract that the contract will be Interpreted
solely with reference to the words contained in the contract:

The partles to an instrument subject to the Parol Evidence

Rule may agree In writing that in any litigation arising thereunder

no parol evidence may be considered and that the intent of the

parties shall be determined by the court solely from the words or
other content on the face of the document., In utilizing this

section it is sufficient to provide that the agreement (or other
document) 1s subject to the provisilons of this section of the Civil

Code.
The staff finds this comcept attractive but sees a number of
problems with it. First is the problem of consumer contracts: Such a

provigion could easily be put into an adhesion contract to allow an



unscrupulous merchant to make any number of oral promises knowing he
will net be bound by them. The provision could be drafted sc as to
exclude consumer contracts. A second related problem is the form con-
tract that contains the parol evidence waiver, which the parties did not
necessarily intend to be beound by. This problem could be solved by
requiring the waiver to be in distianctive type, or separately signed or
initialed, A third problem is where the parties have agreed to be bound
by the terms of the comtract, but there is some ambigulty in the terms,
or some term that was not covered, or a term that was altered or omitted
through mistake, or rhe like. This problem could be resolved by limit-
ing the waiver to evidence that contradicts the terms of the written
contract.

With these problems resolved, a waiver provision such as the one
suggested by Judge Zack would not look much different from the parol
evidence rule as it has evolved and as codified in the tentative recom-
mendation. If the parties knowingly slgn an express provision that
their written agreement is Iintended as complete, exclusive, and final,
parol evidence would be admissible neither under Judge Zack's proposal
nor under the parol evidence rule {(unless the court determineigthat the
parties did not so Intend despite the integration clause). The staff
believes that Judge Zack's proposal, as modified to cure the problems,
would add little to the parol evidence rule. The staff prefers the
flexibility of the parol evidence rule to the certainty offered by the

proposal.

Respectfully submitted,

Nathanlel Sterling

Assistant Executive Secretary
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EXBIBIT 1
Law Orppces
KIPPERMAN, SHAWN, KEKER & BROCKETT
NTEVYEN M HIPPERMAN A0S LARGONME HTSEE T SinTE Eclmls) . TEI ROHONE
JOEL A SHAWN HAN b ARG L ALE I a B MBI RS 2200
SOHN W KERESR
WILLIAM b BEOCHETT
LHHATINE & DOYLE .
PHOMAS M JORADE JUI}' 26, 1977

California Law Revision Commission
Stanford Law School
Stanford, California 954305

Attention: John H. DeMoully
Executive Secretary

RE: TENTATIVE RECOMMENDATION RELATING TO THE
PAROL EVIDENCE RULE

Dear Mr, DeMoully:

Please forward this letter to the Commission when it considers
the above-mentioned tentative recommendation.

It is difficult for anyone to quarrel with the general propo-
sition that the statute should reflect the law as applied by
the cases and your recommendation "that California's parol
evidence rule statutes be revised to conform to existing law"
geems harmless enough and, indeed, the rroper course to take.
However, the very next sentence causes one to guestion whether
that 1s really what the Commission has in mind, for the next
sentence says that the UCC shall "serve as the basis for the
statutory restatement." (Page 3).

One would have assumed that the basis for the statutory restate-
ment would have been the cases set forth in footnotes 5-9 which
purport, according to the text, to constitute the present law
relative to the statutes to be revised, 1t is not at all clear
that the UCC version of the parol evidence rule, applicable as

it is only to a very limited class of transactions, is or should
be the same law as is or should be applicable to the isolated
private transaction outside the context governed by the UCC, Indeed,
if a transaction is governed by the UCC, then the revision of the
other statutes does not appear to be relevant in any event., I
take it no proposed changes to UCC § 2202 are proposed at all.

Indeed, the proposed revisions are guing to inject uncertainty
and confusion. For example, the refcrence in your proposed

§ 1856(b) (1) & {2} smack of UCC terminology which, we presume by
definition {(since we are referring to § 1856 of CCP), is non-
existent in the particular kind of transaction which necessitates
a reference to § 1856 rather than to the UCC. 1In the context of



California Law Revision Commission
Attention: John H. DeMoully

July 26, 1977

Page 2

an isolated transaction, what is a "course of dealing or usage
of trade" or "course of performance®? Alsc, T tend to think
that the proposed § 1856(b} (3} (and particularly the words
following the word "or") is an entirely unnecessary provision
which will leave the court with virtually unfettered discretion
and no parel evidence rule at all.,

If what the Commissiocn wants to do 1s to repeal the parol
evidence rule, that is one thing which 1 can understand (but
would oppose). But to de facto repeal 1t, with a provislon
such as § 1856(b) (3}, is I think less than completely honest,
Indeed the language in that provision which I object to is
virtually nonsensical, How could something ever exist that

a court could say certainly would have been Included in a
writing if ‘agreed upon when in fact the hypothetical agreement
was not included in the writing. This is surely a strange
notion of certainty,

Very truly yoyrs,

“"// b
= g

STEVEN M, RKIPPERMAN

SMK :dr
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: EXHIBIT 2 .

L s
RABRAHAM GOTTFRIED

FROFESSIONAL CORPORATION 0100 SANTA MONICA BOULEVARD, SUITE (450
CENTURY CITY
LOS ANGELES, CALIFORNIA BO087
(213] B7YL-3151 AND B82-0l1

July 26, 1977

California Law Revislon Commission
Stanford Law School
Stanfdrd; Calif. 94305

Comments re Tentative Recommendation
Relating to Parcl Evidence Rule

Gentiemen:

1 agree that the parol evidence rule has been rendered non-
existent by the legislative action of the various courts. How-
ever, I do not agree that your proposal will remedy the situation.

Either you have the rule or you do not. Why pussyfoot by stating
the rule and then making exceptions? Of course, the rule - with-
out exceptions - will do injustice in some instances. But once
people learn that the rule has noc exceptions, they will make the
writing complete and unambiquous or take the consequences. It
will stifle all the "phony" lawsuits filed on the theory that
"hard cases” will incite pity, etec.

Once you start with exceptions - there is no end..

For example, if the writing specifically recites that there are
ho representations, etc., except as contained therein, all the
defendant has to show is that the agreement was entered into by
mistaken reliance on outside representations, etc., and the
entire agreement falls.

If a party is represented by a lawyer, his remedy is against the
lawyer for mistake, etc. If he wants to be his own lawyer, that is
at his own risk.

I suggest that all you need do is use the present language of
CCP 1B56, up to the word "writing". Then place a period after
that word, and delete all the rest. Then add the words "There
shall be no exceptions to the foregoing™. And that would be
itt

Or, use the lenquage of Commercial Code §2202 up to the words



California Law Revision Commission July 26, 1977
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"and agreement”, deleting the "but may be explained or
supplemented”, and the balance of the "garbage".

It would be a one-sided wager to bet that in the first case
to come before the courts, that your proposed language would
be rendered meaningless.

AG/mh
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FXHIBIT 3

Rosert J. Scorsig
ATIOBRNEY AT LAW
100 HuBH ATHEERT
#ADITE 3300
BSAN FRANCTIBCO, CALIFORNIA DdlDd

GARFELD 1-08458

July 28, 1977

California Law Revision Commission
Stanford Law School
Stanford, California 94305

Gentlemen:

1 offer the following comments concerning your tentative
recommendation relating to the parol evidence rule:

(1) 1 agree with the objective and the reasons.

(2) Considering the history and your objectives and reasons,
is it not possible - and desirable - to eliminate the proposed
changes to CC 1625, 1639 by simply repealing them and setting
fcrtﬁ all the necessary statutory law in CCP 18567 That would
certainly put everything in one place for easy reference.

(3) With respect to the prouposed new CCP 1856,

(a) Is it possible to delineate more precisely the
distinction between "explaining" the terms of tge written agree-
ment (subsection (b), and the reference to '"mistake or imper-
fection"” (subsection (c)?

(b) The term "imperfection" in subsection (c¢) 1is
certailnly not as self-evident as the term "mistake." Could
a clearer word or phrase be substituted for "imperfection?"

(c) Subsecticns (d} and (e) seem to be to overlap to
a large degree. (d) seems to be the general statement, and (e)
a particularization. Is thils necessary or desirable? Does it
not breed a source of confusion and argument? Indeed, subsection
(eg in referring to "ambiguity,'" "interpret,'" seems to duplicate
subsection {c) to a substantial extent.

1f the overall objective is logical clarity, as well
as centralization, might not the organization and language of
the proposal be improved in light of the foregoing polnts?

It goes without saying that since I am not a legal scholar,
or legal authority on this subject, or on the subject of legal
draftsmanship, I trust I will be forgiven if mg compents have
no merit. They are not intended as nitpicking but only some
possible ways of attaining the overall objective more fully,
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I will appreciate receiving a copy of your final re-
commendation and draft

Very truly yours,

Robert coln

U

(/
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EXHIBIT 4
GIBSON, DUNN & CRUTCHER
LOS ANGELES LAWYERS AT, A, SINSON, tBS2 - 1927
5 TH FLOW EET W, L. TN, TR 108
Los ENEEEC'EL[..ES, cn?_nr%ﬂnaltfaoow HEOUWILSH R BOULEwaRl ALBERY BRUTEHLE, 1950193
213 488 - Foog . BER1 A, Liwls
BEVERLY HILLE, CALIFORNIA S0240 HMAaX ERDY UtT
W CDUNSE(
12431 273 aouy
BEWFQRT CENTER TELER: 67 4930 L MROPE
580 NEWFPORT CENTER DRIVE 4 AUE SALMT FLORENTIN
HEWPORT BEACH, CALIFORMA 22880 CAHLE ADDRESS: GIBTRASK TEOIO0 PARLES, FRANCE
i714) Ba4-2071 . 280 - 2905

CABLE ADGRESS: DIBTRASK PARIS
TELEX. 2inans

August 1, 1977

SAN DIEGO
500 B BTREET
SAN DIEGD, CALIFORMIA 92101

(Z18} 231 - 100 QUR FILE NuMBLR

California Law Revision Commission
Stanford lLaw School
Stanford, California 94305

Re: Tentative Recommendation Relating
to Parol Evidence Rule

Gentlemen:

I am pleased to see the effort to update the code
provigsiong relating to the parcl evidence rule, and think
the proposed changes are desirable in form. It would be
advantageous if more could be done in other areas along the
lines of conforming the general law of contracts with the
U.C.C.

Sincerely,

_ Richard H. Wolford
RHW:ndb
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FRESHMAN, MARANTZ, COMmsKY 8 DEUTSCH

SAMUEL W FRESHMAN LAW COR PGRATION TELEFHONES
FHILIP F. MARANTZ EIGHTH £LOI0A, EAST TOWER {243l 2ra-1870
DAVID COMSNY {213) B7rE- BT
WARREN ©. DEUTSCH BIGO0 WLSHIRE BOULEwASD

AORERT © FORGT BEVERLY HILLS, CALIFORN A 90212

RICHARG H. COOPER M REPLY REFER TO:

LEIB GRLANSH!
ELLIOTT LISNEN
ROMNALD G, JamMan
JAMES A GIHSBURG
MARK A.KLEIN

LEE & GaRAY August 18, 1977

California Law Revision Commission
Stanford Law School

Stanford University

Stanford, California 94305

Re: Parol Evidence Rule

Gentlemen:

Your effort in advancing the tentative recommenda-
tions on modification of the Parol Evidence Rule is commendable,
but it 1s guestionable whether the conclusions you have
reached find.solid support in the leading cases. Moreover,
your choice of the Uniform Commercial Code standard is
inappropriate because the policy consideration present in a
sale of goods transaction may not be universally applicable
to general contract transactions and conveyances.

The proposed amendment to Code of Civil Procedure,
Section 1B865(b) (3} advanced by you would exclude parol
evidence of consistent additional terms if such additiocnal
terms would "certainly" have been included in the writing.
But, Riley v. Bear Creek Planning Committee, 17 Cal.3d 500
(1976) has summarized Masterson V. Sine as follows:

. "In Masterson v, Sine, supra, 68 Cal.2d 222 (this
court} abandoned the rule that evidence of oral agreements
collateral to an agreement in writing must be excluded
where the Instrument cn its face appears to be an
integration. Rather, the court held that credible
extrinsic evidence of a collaterail oral agreement 1s
admissible if, considering the clrcumstances of the
parties, the agreement is one which 'might naturally be
made as a separate agreement'". Riley v. Bear Creek
Péanging Committee, 17 Cal.3d at 5§9. (Emphasis
added.)

Thus, while you recommend the "certainly® test, Riley tells
us that Masterson laid down the "naturalliy" test,

(M ' The significance of the distinction between the
"naturally" test and the "certainly" test was recognized by
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Mastexrson v, Sine which noted that the Restatement gtandard
permits proof of a collateral agreement if it *'is such an
agreement as might naturally be made as o separate agreement'"
but that the “draftsmen of the Uniform Commercial Code would
exclude the evidence in still fewer instances: "'If the
additional terms are such that, if agreed upon, they would
certalnly have been included in the document in the view of
the court'". Masterson v. Sine, 68 Cal.2d 222, 227-228
(1968} .

Your recommendation of the "certainly® test over
the "“naturally® test is not supported by Masterson v. Sine
which declined to make that choice and is not in accord with
the view of Masterson taken by Riley and with Sayler Grain
& Milling Co. v. Henson, 13 Cal.App.3d 493, 501-%0?, 91
Cal.Rptr. 8947 (1970) which adopted the "naturally” test. It
is, therefore, not completely accurate to state as you did
that: "The Law Revision Commigssion recommends that California's
Parol Evidence Rule statutes be revised to conform to existing
law".

Moreover, the wisdom of your recommendation that
the Uniform Commercial Code serve ag the basis for the
statutory amendments which you seek is equally open to
question. Masterson v. Sine, which had the opportunity to
select the Unlform Commercial Code standard over the Restate-
ment standard declined to do so. Rile r in telling us what
Masterson v. Sine stands for, selected that portion of
Masterson v. §ine which quoted the Restatement standard,
i.e., the "naturally" test. ,

Aside from the gquestion of whether your recommenda=-
tlons are representative of existing case law, it ig not
clear that you have considered the policy implicationsg
underlying the Uniform Commercial Code test. It may well be
that the Uniform Commercial Code was designed to institutionalize
practices which have developed over the years in the goods
industry. One could well tolerate the omission of written
terms among merchants who deal on a repetitive basis in
patterned transactions without necessarily being as liberal
in general contractual disputes which arise cutaide of the
gocds industry,

Your recommendations on modification of the Parol
Evidence Rule shoulad, therefore, be revised to more accurately o,
reflect existing California cagse law and should articulate the .S
policy considerations inherent in your recommendations,



N

FRESHMAN, MARANTZ, COMSKY & DEUTSCH

California Law Revision Commission
August 18, 1977
Page 3

I would appreciate you letting me have your views
on the guestions raised by this letter,
Very truly yours,
FRESHMANPCyARANTZ, COMSKY & DRUTSCH
A |
24
By /O@(/%
Leib Orlanski
L.O/mec
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HAMBERS GF

The Superior Cour
LOS ANGELES. CALIFORNIA 90012
ERNEST J. ZACK, JUDGE

August 23, 1977

TELEPHONE
[Z13) Man-34i4

Celifornia Law Revision Commissicn
Stanford Law School
Stanford, California 94305

Attentlon: Mr. John H, DeMoully
Executive Secretary

(entlemen:

Through the courtesy of Mr. Richard H. Keatinge of
Los Angeles I have received a copy of your proposals for revi-
gion of the Parol Evidence Rule for possible comment. My ques-
tions and possible suggestions are as follows:

(1)  Under the draft (and at the present time) to
examine and apply the statutory provisions as to the Parol
Evidence Rule one has to consult the Civil Code, the Code of
Civil Procedure, the Commercisl Code and the Probate Code. It
seems to me that confusion would be reduced, and the purposes
of codification more likely be achieved, to have all provisions
on this subJeet Iin one series in one code,

(2) Under the draft, the Civil Code section 1625 pro-
videa that a final writien agreement supersedes all prior nego-
tlatlona to the extent provided in szection 1856 of the Code of
Civil Procedure, If the Commercial Code 1s to have separate
provisions on the Parol Evidence Rule {section 2202}, it seems
to me that Civil Code section 1625 should, as it spplies to
transactions within the Commercisl Code, be limited correla-
tively by Commercial Code section 2202, In other words, I
suggest that the langnage added to section 1625 should read as
follows: Instrument to the extent provided in section 1856 of
the Code of CIvIT Procediire and by ssction 2202 ol ihe Cohtmer—
cial Code. TIT this Is not done, 3t 1s impiled, by The reTerence
to the Parol Evidence Rule in Commercisl Code section 2202 in
the Comment, that there ls some difference in the application
of CIvIT CUode section 1625 as applied to Commercial Code trans-
actions on the one hand, and non-Commercial Code trensactions.

on the ather.

{3) The same would seem to apply to the amendment to
o Civil Code section 1639.  Under the dreft of sectlon 1639 the
. intent of the partlies iz to be ascertained from the writing
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alone, 1f possible, subject to the other provisions in that
title and to section 1856 of the Code of Clvil Procedure. It
seems to me that Civil Code section 1639 must be applled when
Commercial Code smection 2202 1 involved, and that the latter
section should be added to the underlined changes in the draft
for section 1639 ag is suggested in pgragrapﬁn?z)'of this letter
for gection 1625, The words sdded to section 1639 should there-
fore be: +title and to sections 1856 of the Code of Civil
Procedure and section 2707 of the Commerclal Mode —

finds that the terms uged were exclusive or that such addi-
tional terms, ag agreed upon, would “certainly have been 1in-
cluded in the writing." Although the latter languege 1s men-
tioned in. Masterson v, Sine, 68 C,2d 222, and in the Uniform
Commercial Code Commlssloncr's notes to section 2022, 1%t seems
to me it will lead to uncertainty and additional appeals. I
suggest, rather, & provision to the effect that evidence of
consistent additional terms may be recelved unless the court
finds that the parties have expressl Erovided that the terms
of the instrument are fThal an Compiete terms governing the '
transaction,. '

(5% One of the purposes of these revisions of the Parol
Evidence Rule 13 to harmonlize the statutes and the cages follow-

ing Masterson v, Sine, supra. The proposed aection 1856 seems
to me fo rePlec asterson, but it does not codify the equally

important Pacific Was ang Electric Co, v. Thomae Dra age Co.,
69 Cc.2d 33 at I, It should do 8o.

This 1g a matter of substantial importance. Sub-
section (a) of section 1856 limits itg prevention of contradic-
tion of the document to proof of prior agreements, or contem-
poraneous oral reements, Moreover, there is no limitation
in subsection (g? {allowing explanation of the instrument by
course of dealing, trade usage, or course of performance) to
the effect that such evidence may not contradict the terms
sought to be explained. Moreover, this omission may be con-
sildered significant since the Comment does refer to the abllity
to contradict 1t with & contemporanecus written agreement.,

Simllerly, subsaction (e) allows use of evidence of
circumstances under which the instrument wes made or to which
1t relates as defined in section 1860 {"...including the situa-
tion of the subject of the instrument and of the parties to 1t").

A
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There is obviously no provision in either section 1856(e) or
gsection 1860 that such evidence may not be used to provide a
meaning of which the langusge 1is not reasonably susceptible,
as Paclfic QGas requires.

Tt 1s therefore suggested subsection (f) be made
aubsection {g). Subsection (f?sshould codlfy Pacific Gas (p. 37)
by providing:

"(£) the evidence referred to in subsec-
tions (b) and (e) shall not be used to prove a
meaning to which the language of the instrument
is not ressonably susceptible,"

{6) The draft, as before, makes the rule applicable to
wills ss well as agreements and deeds. Section 105 of the
Probate Code provides, among other things, that "the oral
declarations of the testator” may not be received to correct
mistekes, omissions or descriptions in s will, The relation-
ship between that Probate Code sectlon snd the proposed section
1856 18 not clear to me. Is section 105 of the Probate Code an
additional limitaticn on the reception of parol evidence, or 1is
it impliedly modified by section 18569 Whatever the answer to
this question, since the sectlon applies to wills, Probate Code
gection 105 ought at least to be referenced in the Comment to

sectlion 1856,

{7) Subdivision {e? of section 1856 condludes that it
does not exclude evidence ",..to eatablish illegality or fraud.,"
This language seems redundant. Subsection (d) allows evidence

to prove all cases of invalidity of the Instrument, which should

include 1llegality or fraud.

Dean Wigmore refers to the Parol Evidence Rule as
the most difficult subject in the whole law of evidence. The
Commission will perform a great service 1f it can clarify the
Rule in California. On the other hand, Masterson (and the cases
that followed) added to the confusion in Callfornia. 1In the
interest of the certainty of business transactions, and in the
application of the law thereto by the courts; care should be
taken thet thils draft does not add to -that confusion. I am
afraid it does, I am not confident that the confusion will
ever be completely eliminated because the Rule has such a
varled history, and covers such a wlde variety of transactions,
The Parol Evidence Rule will probably always be a peril to the
draftsman. .
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Accordingly, I would suggest, as an slternative
for those draftsmen who wish to avoid most of the problems of
the Rule, legislative sanction for waiving the right to intro-
dice evidence to explsin or interpret the document, somewhat
ags follows:

- "The parties to en instrument subject to the
Parol Evidence Rule may agree in writing that in
any litigation arising thereunder no parol evi-
dence may be consldered and that the intent of
the parties shall be determined by the court solely
from the words or other content on the fagce of the
document. In utilizing this section it is suffi-
clent to provide that the agreement {or other
document) ia subjfect to the provisions of this
section of the Civil Code," ‘

, " If I may be of any service to the Commission in
this metter, I would be happy to help in any way possaible.

elfy D

EJZ:bk
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EXHIBIT 7

[transcription]

Memorial Hospital Hedical Center of Long Seach
2801 Atlantic Avenue
P.0. Box 1428
Long beach, California 90801

8/4177

John #. Dedoully, ILxecutive Secretary
California Law Revislon Commission
Stanford Law School

Stanford, California 94305

Dear Sir:

Agree with your purpose and feel statutory changes reflect current
law, No criticlsm.

Very truly yours,

/s/ Robert Siemer
Legal Counsel, Memorial-LB
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Exhibit 8

D. lvidance Yo Explain or Supplemuent Terms
L. Consistent Additional Terms
a. [§7.37} Admlited Unless Writing Intended To Be Complete

The coide pvnufh‘ written sales contreet terims to be “explained or
supplemented . . by avidence of consistent addittonal terms wnless the
conrt finds the writing to have heen internded . as a o ostaple b nd
exclusive statement of the terms of the dﬁ{;‘ﬂftﬂf*ﬂt S §emodchy The basie
noneode peeol evidence vale, ax usually stated. excludes additiona
terms: When the pﬁri“es murke an agreément in writing, the agrecmeut
is sald ta becomy “inteprated.” fe. the writing containy b its terms,
and no evidence of other teyms {consistont or inconsist Bty oan be intre
sinced botween the parties. CC §1625, O0F $1858; Fetate of Caines
{1940 15 C2d 255, i, 1o P2d 14 "35 1M see “tiim, CyFonnia
Evinener §47 14, 720 (5l o, 1966). Rut Hie conrts evolved gn ewerption
to the basic e, giving a result similar (o the yile of $22020b) I it s
determined that the parties made an agreement but did not inc orporate
all the terms of their agreement into the writing, evidence ts admissibie
to prove orally agreed terns on which the writing is silent, if they are
not inconsistent with the written terms. Sgurgeon o Ruchter (981 192
CA2d 188, 13 CR 354; see Witkin, Evmence 3720, 733734,

In one important respect this noncode judiclal exception appears to
be enlarged by §2202(b). Under the noncode rule, the vourt ordinarily
determines from the face of the document whether the whiting em-
bodies all or only some of the contract terms. If the writing purports to
be a complete contract, parol evidence of any further terms is inadris-
sible. Corporation of Presiding Bishop v Cavanauph (1963) 217 CA2d
492, 508, 32 CR 144, 152; see Witkin, Fvioency §721. Section 2202(h)
probably requires the court to decide the parties” intent, {2, whether
the writing was the complete contract. as a preliminary fact and to con-
sider relevant extrinsic evidence s well as the document itself, See CCP
$2102; Evid C §§400-405. The contrary arpument is that a detecrnina-
tion of completeness from the face of the document fully satisfies
$2202(h) on intention of completeness, These arguments are discussed
in 1 New York Law Revision Commission, STunY of ™E UNiForM
Commzrciat Covr 5089 (1855). :

From the wording of §2202(b} it appears the burden of showing that
the writing was intended to state the complete agreement is placed on
the opponent of evidence of consistent additional terms, rather than the
proponent. See Note, 112 U Pa L Rev 564, 508 (1864). Under Evid C
§§400-401, the evidence of consistent additional terms i3 “proffered
evidence” whose inadmissibility depends on a “preliminary fact” Le.,
that the writing was intended as the complete dgreement, Evidence

o Y



Cnde §405(a) requires the conrt (o aflocaie the burden of proof of dis-
puted preliininary facts pecocding to the applicalle “nde of law” in
this case, §2902(1,), Thersfre, the court will place the burden of show-
ing intended completeness on the cppopent of the corsistent additional
terins. Although Evtd C §403(a)(1) states thut the proponent of proffered
evidstce hus the burden of establishing & preliminary fact on whose
“existence” the admissibility of the evidence depends, this section i
inapplicable for two reasony: {1} Under $2202(5), the admissibility of
evidence of consistent additional terms (proffered evidence) depends
not on the extstence of a fact, but ou the absence of a finding that would
ud:;ij ths evidence, {.., that the writing is “a complete and exclusive
statement” of the agreement; and (£} the preliminary facts to which
Evid C $403(a)(1) applies may become jury questions (Evid C §403(c));
this fe inconsistent with §2202(b). which requires “the court” to make
the preliminary finding. Preliminary facts under Evid C §405(a) are
decided wholly by the court. Evid C §405(h).

Ou usefulness of a merger clause in meeting the burden of proving
that the writing was intended to be complete and exclusive, soe §7.43,

The effect of §2202(b} in actual pructice may be less drastic than
appears on ity face. Even under noncode law, when courts rule on
whether a written agroement s complete on its face, they may be in-
fluenced by extrinsic evidence of the surrounding circumstances, See 1
Hawkland, A TransacTiovar Gume 1o TE UNrronm CoMmenciar
Cont 166 (1964), |

" On exclusion by the noncode statute of frauds (CC $1824) of evidence
of oral terms that vary or add to the “essential” terms stated in & writing,
sec §§7.11, 7.32. On admissibility of additional warranty terms under the
parol evidence rule, see §§6.95-896,

b. [§7.38] Particf Exclusion '

Even when the court declines to find “that the writing was fntended
by hoth parties as a complete and exclusive statement of a}! the terms,”
§2-202, Comment (3), suggests that it may admit some additional oral
terms and exclude oithers. “If the additional terms are such that, if
agreed upon, they would certainly have been inclutied in the document
in the view of the count, then evidence of their alleged making must be
kept from the trier of fact.” Thus, if a written contract deals exhaustively
with the time, place, and mannec of the buyer's payment, the court may
extlude evidence of an additional pavment term on the ground that if
the term had been agreed on, it would have been included in the docii.
ment. Yet the same docionent may coutain so little about the time or
manner of delivery that an additional agreed delivery temm might have
been onitied from the doemnent and would be admissible in evidence,
See nlse §2-202, Conunent {1ia), eplasizing that a writing may be
final on sotne roatters bt oot inchede all the matters sgreed on,

The exclusion of an edditional torm as stghgested by §2-209, Com.
mewd (33), s comypatible with 5202000 dtaolf 8 the tenm that otherwive
“would ecrtninly have e incloded i the docement” i consicierod
ot “eonsistent” with tie docovsent. See 1 Flawkluond, A Thansactiona:
Grpe 1o rie Uvnonet Cosoueeopan Done 168 {104

e U



2. Circumstances of Agreement

a. 1§7.30 Course of Decling

Written contract terms may be explained or supplemented by evi-
dence of the pmties previous comse of dealing with each other.
$4$2202(a), 1205(1). A course of dealing may be used to interpret, supple-

ment, or quaiify the express terms of an agrecment. $1205(3); see §1-205,
Comments (L), (3); §2-202, Comment (2); §5.7.

Although §2202 does not expressly prohibit the contradiction of a
written term by evidence of a course of dealing, $1205(4) provides that
an express term supersedes a course of dealing with which the term
cannot reasonably be reconciled. Course of desling moay also be super-
seded by an inconsistent course of performance. §2208(2); sce §7.41.

The noncode parol evidence rule permits explanation of the terms of
& contract by evidence of the civcumstances nnder which the contract
was made. See Witkin, Canironnea Evipexcy §725 (2d ed, 1966} 1
Witkin, Summany or Cavwwonsia Law 249 (Tth ed, 1980). These cir-
cumstances may include coutse of deniing. The noremde rale, however,
does not permit this evideuce of circumstances 1o be nsed to explain
terms that have a plain meming and are free of ambiguity, William B.
Lngm: & Associgtes v Monogra Precivion Dulus., Ine (1960) 184 CAZ24d
12, 7 CR 212; Witkin, Evimence $§767, 730 The code rejeets this Himi-
tation; ambiguity i not a pwre-mmfﬂ for m!nnu ny evidence of
course of derling See §2-204, Comnment (15e), The noncade restriction
may. continue to appf}', however, to ¢ \-sxivm's‘ of cironmstunses thot is
not expressly admissible under §22020:)-{D), € #.. u siugle conversation
between the parties too biief to qualify as ™ sequenes of E:rfrvi{ms ot
duct” constituting a conrse of «les :I*wf (RY2A05 T ] see

On contractual exclusion of conee of de a?m;’ svidence see $7.44

b. [37.40) Uwge of Trans

Evidence of an appheable usige of tme.ﬁ: ;
or supplement the wiitien r—fas's’é'r"'r'-‘ formng. S280%a; Lo the definition
of trade usages and thetr applicabifity To portwendar parties and lrans
artfons, oo %;Aﬁm 20 fk;:?‘ q“ e of trncde v qupersedisd
by pny express forma, conese of eod pengmancr with
whicl: it cannnt resson: !:m yentnnislod $EIVOGT TR0

The nonvade prrel evideoes mde penut
explate words even if their repndy s
ons, Henehwial Firs & Caz Ins Coop Kase 1
517, 525, SHE P 428 400 see Weithan, ©
ed, 1086). Since the aoncoda rols &
usage Lo the restrictions that it g
fyee 8708, edudssdiibdey a‘-f "rm"g?‘ £
enlarged by $0202(). Sor § :
MARY OF Capnonnia Law ;&53 {7

For direnszion of covriactaal 'tms ‘rﬂmi; an wvidence of Lade usage,
soe §7 .44

i k)lf L4 F 311-: \"ZHE

s el sk i
sirba and cnambign
o (LY AN O

AbaFmas Bvrorra e 8757 10

wen mob gnahiges b opahd
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¢ 1§7.41] Course of Peclormance

One partv's voluntary sequiescence in the other party’s repeated
conduct in performing a purticular sales contract may establish & course
of performance by which that contract can be interpreted. $2208(1),
A cnurse of perfounancs don extallish any meaning regsonably con-
sistent with the contract’s express terms (422052} and, subject to the
limitations of §227 mav sl be evidence of @ wadver or perh’aps EVET
# modification of e ferm {§H083). See $5.4, »

Section 2202(n) provides that the vaitten terms of a sefes contract
may be expluined or puysplemented by course of performanor, This pro-
vision 15 30 aowovd with the wonseds paved evidenon rule, which restricts
evidenoe of octirrenoes i and bedore the wisking of the contruct,
of the porting subsenuent duelings Ses Chobon o

Kevery Kingey ¢lp | PETRAUARG BN, M0 B 614, Witkdn, Caviron.
Nea by §74% (Zd ed) 160) For ponencds Tme o interpretation of
contracts Uaough subssanont vonriet of the partios, sen ) Witkin, S1me-

Maky oF Canaromis baw Y (Toed, (835,

byt nop svidemn




